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Information Secuv’ty Oversnght Office
Washington, DC 20405

0CA 12b9-88 v~

April 25, 1988 0S REGISTRY

29 APR 1988

MEMORANDUM FOR: Rae M. Buffstutler

Deputy Director for Administration
Central Intelligence Agency

FRONM: o Steven Garfinkel /,<£GZ:L-,41~.7£_4(;_1<;
: Director, Information Security’Oversight Office

SUBJECT: Possible permanent legislation regarding
: limitations on nondisclosure policy -

John Elliff, a senior staff member of the Senate Select
Committee on Intelligence, has referred to me the enclosed
material relating to the proposed amendment of 5 U.S.C. § 721
and 5 U.S.C. § 2302. The intent would be permanent substantive
legislation similar to Section 630 of Public Law 100-202, placing
limitations on the executive branch's authority to impose
nondisclosure policies on classified information.

El1l1iff advised me that the draft legislation had been
referred to him by staff of the Senate Governmental Affairs
Committee, who suggested that it might be offered as an amendment
to pending legislation that would amend the Ethics in Government
Act. They had referred it to El11liff to seek his views. He, in
turn, advised them that he would need to consult with certain
officials in the executive branch to hear their reaction before
forwardlng his own views. He specifically asked for our

"informal" views, even to the extent that he was looklng for a
telephone response or responses.

To discuss our options and recommendations, I will chair a
meeting of representatives from the National Security Council
staff, the Departments of State, Defense and Justice, and the
Central Intelligence Agency on Wednesday, April 27, at 2:00 p.m.,
in my office. It is located in Room 6046 of the General Services
Administration Building, 18th and F Sts., N. W. Please call
Dorothy Cephas at 535-7251 with the name(s) of your representa-

tive(s). Because of space limitations, please limit the number
of your representatives to no more than two.

Enclosure
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Amendirg 5 USC Section 7211: (underlined language is new; textual

W A

language in parentheses is deleted).

No n i i i ' ' i
ondisclosure policy, form, .agreement, crder cor agency acticn

may prohibit or (sanction) jmpcse a penalty fer any -oral of

written - disclosure of (1) information protected by Section

e wme mmiie mmem e e s as

230zCb1r (B of this Title, or 22 any natiocnal security

information cother than that spECifically(Eii_fiiiiiiiymarkEd as

classified; or, unmarked but known by .the emplcyee to be

cléssified; cr, unmarked but known by the employee to be in the

may any

.

process of a classification determinaticn. Nor

noendisclosure policy, form, acgreement, arder  ar agency -actibn

directly or indirectly «abstruct, by requirement of pricr

Cwritten) autharization, limitaticn of authcorized disclasure,

ar
ctherwice, the right -of' any individual to (1) petition cor
communicate with "Membere of Congress in a secure manner as
provided by the rules and procedurés of the Eﬁng?ess, oY (iﬁ
dicsclese informstien covered by Section 2302 tby (2 of this
Title.

(Enforcement) The courte for the dicstrict in which the individual

recides, where the viclation cccurred or in the District o

— i

Columbia ar oriz - ; L . _
SR B S e authorized t issue 1nJunCt1ClnS, de«:larato,—y

judgmentes, cor any ather appopriate

¢ e g s g sma

relief against any policy,

rule, order regulaticn, oo < =
’ C y Contract, form, agreement, arder or

agenty actticn which would viclate thie

secticon,
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: ' { i on ncerning ~eprxsals a newv
(Jurisdiction) Add ¢to Seztion g conc (=

subsection (a):

| e s, - ded by
Section- 2202 (a) (2 (A)  of title 5, U.S. Ccde, is amende y

inserting the following:

i'ed i ' i cured
or of access to classified infarmaticon or a se

installaticn;®

N.
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Sysems Protectson Baard £ snume unadicien  derce $id pot astablah that officiels why ‘oot

and 10 sdpudicate appeal of denial on iy menis wapenpon action dgainst employce had knowl.

?{a‘mw v. EEOC., MSPD 1984, 24 MSP.R sdge of his EEO complawnt, moreaver, five yean
+6. cupred between EEOC matter and the suspension

9. Burdea of proo! . Harmson v. Depaniment of Army, MSPB 1983, 29
Employer S1d not prove alizganon of profbited M S PR, 294,

repaual By preponderance ol the evdenie. evi-

Prohibited personnel proctices

[2) 1) For the purpose of this title. “prohibited personnel practice” means any
acton described in subsection (b of this section.

For the purpose of this section—
(A) “persorrel 3ction” medns—
(i) a1 appointment;
tii) 3 premotion; .
(il an acton uader chapter 3 of this Gtle or other dissiplaary or
correcuve 2cuivn: .
tiv) a dewil, trarsier, or reassignment
(v 3 reinstatement;
Wil a restoration;
1vii) 3 reemployment; ,
(viii) a performance evaluator uncer chapter 43 of this utle:
¢ix) a decision concerninyg pay, benehis. or awards. or concerning edu-
-tion or wraining ii the education o7 training max reatonsbly be expecied o
jead 0 an appointment. promoiion. performance evajuation, or other acuon
éescrbed in this subparagraph: and
—'—-9 o0 anv owher siznificant ¢hanu: in Ayties or responsibilities which s
imeonsisient with the employee’s salary or Zrade leval;
wizh respoct to an employee in, or applicant {or, 3 covered position in an agency.
(B) “covered position” means any position in the competitive service, 3 career
appointee position in the Senior Txesutive Zervice. or 3 position in the excepted
ser::cw. but does rot include—

(i) 3 position which is excepiad irom the competitive service because of
i: cenfidential, policydetermining. policy-making, or cclicy-advocaurg cnas-
acier or .

\ii) any position excluded from the coverage of this section by the
President based -n a determination dy the President that it i3 necessary and
warrantel Sy conditions of good séminisiration.

(C3 “zgency” mears an Executive zgency, the Adminiziative Oifice of the
United States Courts. and the Guvernment Priating Office. but does not ir-
clode— '

1i} 2 Governmert corporalion:

(i1 the Federa! Bureau of Invesiization. the Ceortral Inteiligence Agency.
the Dejense Inteiligence Agency. the Natioral Security Agency. and, as
determined by the President 3ny Executive agercy of unit thereof the
srincipal function of which is the czncuct of fore:gn intelligence or counter
intelligance activities; or ’

(it the General Accounting Office.

Any employee who has authont: to take, direct others wo take, recommend. 1

apypreve any personnel acticn, shall not with respect to sucii authonty—

(11 dizefiminate for or against any employee or applicant for employment—

(A) on the basis of race. color, reiigion. sex, or pational origia. as
rronivited under section 717 ef the Civil Rights Act of 1964 (12 USC
260913y,

(B) on the dasis of age, a5 prohisited under soctions 12 and 15 of the Age
Diserimination in Employment Act of 1267 (29 U.3.C. 631, A23a).

(C) on the basis of sex, as prohibited under section §d) of the Fair Labar
Standards Act of 1938 (29 U.S.C. 206(d) ); .

(D) on the bazis of hardiczpping cendition, as orohibized under seciic~

30} of the Rehabiliation Act of 197329 US.C. 731X or

- -
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(£) 01 the basis of marital status or political affiliation. as prohibited
under any law, rule, or regulation;
(2) solicit or conside_r any recommendation or statement. oral or written, with
respect o 3any individual who requests or i3 under consideration for any
personnel action uniess such recommendation or statement is based on the
personal knowledge or records of the person furnishing it and consists of—
(A) 3n evaluation of the work performance. ability, aptitude, or general
qualifications of such individual; or
(B) an evaluation of the character, loyalty, or suitability of such individu-
al; .
(3) coerce the political activity of any person (including the providing of any
political eontnbuiinn or service), or ke any action against any employee or
appuicant for erazlonent as a reprisal for the refusal of any person o0 engage
in such nohtical ac N
141 Gecerve Ar willuily obstruct any person with resgect W osuch person’s
ot Wavhigrw for ciiploviiens

(3) infinencs anv person w withdmw from comretitinn for any position fnr
the purpose of imzroving or injuring the prospects of any oiher person for
emnployment

(6) grant ar: preference or advartage not authorized by law, rule, or regula-
tion to any empiovee or appiicant for employment (ircluding Gefining the scope
or manner of comzetition or the requirements tor any position) fcr the purpose
of improving or injusing the prospects of any partcular person for employment

(7) appoint. empioy, promote. advance, or advocate for appointment, emplov-
ment. promotion. or sgvancement. in or to a civiiian position any individual who
¥ 2 reiative 33 deflned in rection 3110{(aX3) of chis tidel of such employee if
such position i in the agency in which such emplovee is serving as a public
orficial fas lefined in section S1104ax2) of this tirle) or over which such a2mployce
exercises ;unsdiction or control as such an official:

takz or fail o taxe a personrel aczion with respect w0 any employee or
appucant for employment as a reprisal for— .
(A} & disclusure ol injurmation by an emplovee or applicant which the
empioyee ar apdiicant reasonably believes evidences—
ti) a violation of any law, rule, or regulation, or

(ii) mismanagement. a gzross waste of funds, an abuse of authority,
or 3 stbsuarntal and specific dunger to public health or safety,
if such disclosurz is not specificaily prohibited by law =ed if such information is
not specificaily required by Executive order to be X2pt secret in the interest of
rational defense or the conduct of Soreign affairs; or
(B) a disclosure o the Speciai Counsel of the Merit Systems Protection
Board, or 0 the irspector General of an agency or another employvee
desismated by the head of the agency to recvive such disclosures, of
information which the emplovee or applicant reasonably believes evi-
dences—
(i) a violaton of any law, rule, or regulation, or

(ii) mismanagement, a gross waste of funds, an abuse of authority,
or a substantial and specific danger to public health or safety:

(9) take or f2il to ake any rersonnel 2¢ction against any employvee or applicant
for employment as a reprisal Jor the exercise of any appeal right granted by any
law, rule. or regulation; .. ' ' _ .

(10) discrimmate {or or against any employee or applican: for employment on
the busis of eonduct which does not adversely affect the performance of tise
employee or applicant or the performance of others; except that nothing in this
paragraph shall prohibit an agency from taking into account in determining
suitability or fitness any corviction of the emplovee or applicant for any crime
_under the laws of any State, of the District of Columbia, or of the United States;
or .

(11) take or fail 10 ke ary other personne] action if the taking of or fallurc
tn take such action violates any law, ruie, or regulation implementing. or dircctly
concernirng, he mert sysiem principles contaired in section 2301 of this title,

 CIA-RDP91B00390R000400380015-9 727,

-
2

v g :{2’-"%. z
T ome T R e ) - L
i AN . ¢ A

o

g

= DYl

TalCeleiin At
T P

D Bl TITE o

‘\‘ ‘;.lA
\ "

..Qi
eve
gt

.
R d

Q
’

7

al

¥

.‘. :
N3

Declass‘ified and Approved For Release 2013/11/06 : CIA-RDP91 BO0390R000400380015-9




